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Resumen

Ingresar al universo juridico de los estindares de prueba y admitir su
incidencia no solo en la sentencia, sino también en momentos pro-
cesales previos o anticipados, es una obligacion de quienes tienen el
rol de tomar decisiones legislativas o jurisdiccionales, también es un
deber ético y profesional de los abogados litigantes y doctrinantes
e igualmente es tarea por pedagogia juridica de los estudiosos del
derecho y de aquellos que buscan profesionalizarse en altos estu-
dios juridicos. Asi, con fundamento en una metodologia cualitativa
de orden tipoldgico tedrico, exploratorio y descriptivo y con técnica
de interpretacion reflexiva, analitica y propositiva, se parte del ob-
jetivo de estudiar los criterios juridicos para imponer la medida de
aseguramiento privativa de libertad en Colombia, con enfoque en el
pensamiento del jurista Michele Taruffo y sus aportes al campo del
estandar de prueba, con significacién particular sobre el estandar pro-
batorio minimo de inferencia razonable de autoria o participacion. El
estudio concluye sobre la importancia de considerar como necesarios
e integrados los presupuestos objetivos y subjetivos de la formulacion
de la imputacién de cargos y los requisitos para imponer la medida
de aseguramiento privativa de la libertad, con énfasis en la estructura
de lo que ha de ser la frontera de la inferencia razonable y el andlisis
constitucional, los cuales son, en suma, recorridos conexos obligados
y propios en funcion de la estabilidad juridica de la decisién previa
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de medida cautelar personal consistente en detencidn preventiva, para
ello, se propone criterios de comprensiéon y argumentacion, destina-
dos a los sectores académicos y juridicos sobre la aplicacion del es-
tdndar de inferencia razonable de autoria o participacion.

Palabras clave: Estdndar de prueba, medida cautelar privativa de li-
bertad, inferencia razonable, conviccidn, autorfa, participacion.

Abstract

Navigating the legal universe of the standards of proof and acknowle-
dging their impact not only in sentences but also in earlier or anti-
cipated stages in the legal process is a responsibility of those who
make legislative or jurisdictional decisions. It is also an ethical and
professional duty for practicing and academic lawyers and a key as-
pect of legal education for legal scholars and those seeking advanced
legal studies'. This study uses a qualitative methodology that inclu-
des theoretical, exploratory, and descriptive analysis, along with re-
flective, analytical, and proactive interpretation techniques. Its aim is
to examine the legal criteria for imposing pre-trial detention in Co-
lombia, drawing on Michele Taruffo’s theories and his contributions
to the field of the standards of proof, specifically regarding the mi-
nimum evidentiary standard of reasonable inference of perpetration
or participation. The study highlights the importance of considering
objective and subjective assumptions for the indictment and the re-
quirements for imposing pre-trial detention, with emphasis on the
boundaries of reasonable inference and constitutional analysis. These
mandatory and properly related paths are necessary for the legal sta-
bility of the preliminary decision for a pre-trial detention measure.
Also, the study suggests criteria for understanding and argumentation
aimed at the academic and legal sectors concerning the application of
the standard of reasonable inference of perpetration or participation.

1 In their study of the need for master’s and doctoral training for judges in Peru, Pezo et al. (2022)
note that the jurisdictional function has evolved over time, and new legal paradigms have emerged.
Consequently, the role of judges has also changed, as they can no longer limit their knowledge to
the mechanical application of the law.
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Resumo

192

Entrar no universo juridico dos padrdes de prova e reconhecer sua in-
cidéncia ndo apenas na sentenca, mas também em momentos proces-
suais anteriores ou antecipados, ¢ uma obrigacdo daqueles que tém o
papel de tomar decisdes legislativas ou jurisdicionais. Também €é um
dever ético e profissional dos advogados litigantes e doutrinadores,
e igualmente ¢ uma tarefa de pedagogia juridica dos estudiosos do
direito e daqueles que buscam se profissionalizar em estudos juridi-
cos avancgados. Assim, com base em uma metodologia qualitativa de
ordem tipoldgica tedrica, exploratdria e descritiva e com técnica de
interpretacdo reflexiva, analitica e propositiva, parte-se do objetivo
de estudar os critérios juridicos para impor a medida de asseguramen-
to privativa de liberdade na Coldmbia, com foco no pensamento do
jurista Michele Taruffo e suas contribui¢cdes para o campo do padrdo
de prova, com especial aten¢do para o padrao probatério minimo de
inferéncia razodvel de autoria ou participago. O estudo conclui sobre
a importancia de considerar como necessarios e integrados os pressu-
postos objetivos e subjetivos da formulacdo da imputacdo de acusa-
coes e os requisitos para impor a medida de asseguramento privativa
de liberdade, com énfase na estrutura do que deve ser a fronteira da
inferéncia razodvel e na anélise constitucional, os quais sdo, em suma,
percursos conexos obrigatdrios e proprios em fungdo da estabilidade
juridica da decisdo prévia de medida cautelar pessoal consistente em
detencdo preventiva. Para isso, sdo propostos critérios de compreen-
sdo e argumentacdo, destinados aos setores académicos e juridicos
sobre a aplicacdo do padrao de inferéncia razodvel de autoria ou par-
ticipagdo.

Palavras-chave: Padriao de prova, medida cautelar privativa de liber-
dade, inferéncia razoavel, convic¢ao, autoria, participagdo.
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INTRODUCTION

In the Western world, particularly in the legal field, various topics
have been extensively analyzed in studies conducted by renowned scholars
and theorists in legal philosophy, especially in substantive and procedural
criminal law. These studies encompass different approaches and draw on a
range of epistemological resources depending on the evolving boundaries of
law. Some focus on debates around evidence as a multifaceted phenomenon,
both substantial and procedural in nature, while others examine evidence
as a hybrid legal-linguistic sign that provides knowledge of the process.
Research in these cognitive dimensions has also explored the rational as-
sessment and justification of evidence, the pursuit of factual truth—as the
core of the concept of justice—as well as issues such as what constitutes a
fair decision, the relevance of legal argumentation theory, and the standards
of proof. This last topic, with a fundamental hermeneutic shift, is the focus
of this study.

The standard of proof is closely linked to the evaluation of evidence,
although not integrated with it. Its significance as a benchmark becomes
evident when considering the degree of knowledge gained in a specific case
and contrasts with the level of understanding required by legal or consti-
tutional mandates as a criterion of qualitative justice. Consequently, this
standard often emerges in legal contexts as a statutory threshold, allowing
(although not in every instance) a transition to take place from persistent
uncertainty to a final decision. When determining whether something is pro-
ven or not proven (Ferrer, 2007b), the standard of proof must meet or surpass
predefined benchmarks. This typically occurs at the sentencing phase or at
earlier decision points with varying procedural impact, where individual and
fundamental rights are often on the line.

In criminal law, the standard of proof, despite raising considerable
concerns due to its relationship with subjective and objective decision-ma-
king, has been little explored in doctrinal and jurisprudential contexts, par-
ticularly in terms of its criteria and coverage in all procedural acts, whether
investigative or trial-related. This has led to static understandings and a sha-
llow legal framework, as internal environments and structural elements wi-
thin each standard have not been pre-established, making it difficult for legal
actors to self-regulate and predict successful or favorable outcomes during
functional, constitutional, or conventional control phases (Nieva, 2010).
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Given the lack of criteria in this metric, the available literature—local
and comparative—although produced with seriousness and dedication by
authors such as Laudan, Ferrer, and Taruffo, has been insufficient to defi-
nitively establish standardized guidelines for managing required knowledge
without excesses or unlimited discretion. Taruffo, for instance, has conduc-
ted investigations into the understanding, conceptualization, and metho-
dological practice of the standard of proof, known globally as beyond all
reasonable doubt (BARD) (Toro, 2021). Building on his contributions, it
is possible to conduct studies like this one, which address the standard of
proof applied to pre-trial detention in criminal law, particularly decisions
made before sentencing but with an immeasurable impact on the rights of
the accused, specifically their right to liberty. This author, in fact, was the
primary inspiration for this paper, as he is a visionary of the legal process
and guarantees that should drive the practical application and evaluation of
evidence.

This study, thus, focuses on the standard of proof in direct relation
to the judicial conviction required to impose pre-trial detention measures in
criminal proceedings in Colombia. It aims to explore questions and propo-
se criteria beyond the concept of the standard of proof, that is, to establish
paradigms that can help identify and balance criteria to enhance objectivi-
ty. Importantly, from Taruffo’s perspective on the legal process, the episte-
mological concept of truth-seeking is relatively subjective, as its outcome
is largely dependent on the available evidence supporting each side’s of-
ten conflicting claims (Taruffo, 2006). This calls for a scenario of techni-
cal interaction with the information resulting from evaluating the evidence
collected during the investigative phase, as well as with the legal premise
established as a standard during this phase of the process, based on the prin-
ciple of progressivity and legally defined as reasonable inference of perpe-
tration and participation, as outlined in Article 308 of Law 906 of 2004. This
law pertains to the responsibilities of the judge with guarantee supervisory
powers and the reasoning needed to restrict liberty.

Given this approach, which reveals the degree to which something
can be factually proven, and the associated evidentiary standard—both of
which are necessary for determining the degree of conviction, persuasion,
or certainty—the judge with guarantee supervisory powers faces the impe-
rative of deciding whether or not to impose pre-trial detention. This deci-
sion is especially challenging when it involves imprisonment, as the impact
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is significantly different from that of house arrest. Additionally, the judge
must navigate significant constitutional, conventional, and legal challenges
to uphold the principle of affirming the right to liberty (Ferrer, 2007a)*.

GENERAL ASPECTS OF THE STANDARD OF PROOF

Conceptualization

From the beginning of human history, people have had a fundamen-
tal need to believe in or cling to something or someone to feel secure and
satisfied in their convictions. This need for proof is a fundamental aspect
of human nature, and it reaches its fullest expression when interacting with
others, forming the basis of social groups. Under this premise, evidence
becomes a crucial institution that supports all areas of human social life
(Peléez, 2013). For instance, after school, children often rush home to share
a song or something they learned from their teacher, offering proof of their
education and effort. Similarly, specific knowledge is assessed through wri-
tten exams, or an identity document is presented to verify who we claim to
be. These examples illustrate that the need for evidence and its validation is
intrinsic to every social individual.

For this reason, it is important for humanity to conduct its social ac-
tivities according to unified standards that various social groups can adopt
in different contexts. This ensures that managing factual and legal matters
based on individuals’ behavior promotes coexistence rather than rebellion,
as seen in past social revolutions. Categories such as hot and cold, positive
and negative, high and low, sweet and bitter, affectionate and violent, pro-
ven and unproven reflect individuals’ judgments with varying degrees of
objectivity, which result from reasoning and the integration of decision-ma-
king models. In social, cultural, religious, philosophical, and legal domains,
as well as other areas related to human experience, everything can vary from
one person to another due to different causal factors. For example, what one

2 Regarding this topic, Ferrer Beltrdn (2007a) points out that the dynamics of criminal proceedings
seem to require different standards of proof for different types of decisions. He suggests that it is
important to distinguish between the standards of proof needed for various decisions throughout
the criminal process and those required for the final decision regarding the proven facts in the
sentence. To illustrate his position, he references several judicial actions from the current Spanish
Criminal Procedure Law.
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person considers loud might be quiet or tolerable to another. This undersco-
res the need to reach as much consensus as possible, especially in the admi-
nistration of justice, where perceptual errors caused by natural irrationality
can lead to irreparable harm.

Standards or patterns arise from what is inductively perceived or ex-
perienced through receptor cells, that is, from stimuli received through the
senses or from repeated consequences of the same cause occurring at a given
frequency (Stein, 2008). Thus, partial phenomena or events, such as a and
b, contribute to the development of general probability structures or rules,
which are strengthened when other harmonious events such as c, d, e, and f
are added. This cycle of reinforcing probability through increased sampling
makes it more likely to achieve optimal or appropriate outcomes. The pro-
cess is further strengthened if we effectively use techniques for combining
or integrating experience, skill, and available knowledge resources. From
this foundation, culturally and legally appropriate and legitimate decisions
can be made. In light of this, it is clear that standards serve as interpretive
and argumentative tools for making sound decisions.

According to Guerra Bonet (2020), measurement allows certain stan-
dards to be determined quantitatively. This approach, however, should also
incorporate qualitative aspects through logical reasoning, adhering to the
structure of antecedents and consequences in inductive, deductive, or abduc-
tive inferential sequences. For instance, one can say that something is sweet
if it contains a certain concentration of sugar per cubic centimeter, or that
someone has a fever if their body temperature exceeds 100°F, and if it sur-
passes 107.6°F, brain damage may occur. All of these examples demonstrate
that standards provide limits or parameters for doing things right or making
decisions about ongoing or completed activities, which require resolute con-
clusions at specific times and are often subject to the risk of errors or lack
of social support.

Given these considerations, there is a common need to standardize
decision-making models with a focus on balancing objectivity and subjecti-
vity in a human-centric, rights-based manner, covering all aspects of human
activity. In the case of the human and social sciences, law is no exception
to the principles of humanism and the rights-based approach. It incorpora-
tes legal categories that are both descriptive and prescriptive in an abstract
form, which demands a judicial governance that creates and customizes ru-
les but that is moderated by democratic criteria.
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Clearly, legislative specificity and precision models in the legal do-
main, designed to resolve factual situations presented as litis, serve as me-
chanisms to aid in decision-making. These mechanisms also help determine,
with nuanced reasoning, whether there is malice or negligence, the severity
of any harm (whether serious, minor, or negligible), whether a person is
guilty or innocent, and whether actions are conscious or involuntary. The
goal is to confirm the occurrence of an event and determine the strength
of the causal evidence and responsibility to apply the most suitable legal
consequence. In this context, evidence law is indeed closely associated with
standards. These standards aim to categorize external events within a nor-
mative factual scenario, provided the requirements for conviction set by the
legislator are met.

The level of conviction imposed by law, thus, aligns with the concept
of standards of proof, which exist outside the realm of evidence assessment
yet are directly linked to its informative outcome. Standards are typically
based on aspects of probability, specifically logical and linguistic probabili-
ty, which involves organizing antecedents based on observable objects and
constructing formulas representing causality and effect. These probability
criteria, although aligned with Aristotelian logic and dynamic jurispruden-
tial development, are integrated into contemporary legal systems that are
constitutionalized, conventionalized, and universalized, aiming to achieve a
consensual increase in global legal protection. To achieve this, humanizing
principles such as due process, the presumption of innocence, and in dubio
pro reo are activated relying on proportionality or reasonableness, alongside
other guarantees that limit free interpretation and expansive application of
the law in fields like criminal law (Schum, 2016).

Considering the different paradigms that emerge from these princi-
ples and their relationship with the standard of proof, it is important to clari-
fy the definition of standard. It can be defined as the level or threshold that
must be reached to achieve a reasonable level of confirmation of a hypothe-
sis (Bustamante & Toro, 2016). This requires comprehensive criteria and
evaluative reflections by judges and other decision-makers beyond the spe-
cific evidence at hand. From this perspective, a hypothesis may be deemed
proven or not proven based on the level of probability that gains support,
firstly at the legislative level and then at higher or social levels. As stated by
De Vecchi and Cumiz (2019), the sufficiency of evidence for the acceptance
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of a factual statement as proven is always linked to the fulfillment of a spe-
cific standard of proof.

In addition to what has been stated so far, several authors have at-
tempted to define the conceptual boundaries of the standard of proof, and
others, with valid reasons, even deny its existence (Laudan, 2005). However,
the clearest and most comprehensive interpretation is provided by Taruffo
(2005a), for whom a criminal judge should convict the defendant only when
there is at least some degree of certainty of guilt. Conversely, the defendant
should be acquitted whenever there is reasonable doubt about their potential
innocence, even if evidence is presented against them.

The process of identifying, understanding, and navigating the concep-
tual framework of the standard of proof requires evaluating evidence and
pinpointing specific information. This leads to a level of knowledge that
can be high, medium, or low depending on the evidence presented and ulti-
mately results in a degree of conviction or acceptance of what is considered
possible. This level of knowledge and conviction is then applied within the
rational scope of the standard of proof. Nonetheless, the interactive context
with the standard does not justify revisiting the evaluation process. Hence,
the process involves, on the one hand, assessing the evidence using princi-
ples of sound judgment and, on the other hand, comparing the outcome with
the required standard of proof.

Classification

In both criminal and civil proceedings, different levels of judicial
knowledge are required to issue a sentence. According to Fernandez (2005),
a criminal conviction requires proof beyond a reasonable doubt, though the-
re is no clear definition of its scope. The only consensus is that beyond a
reasonable doubt does not equate to “beyond any shadow of a doubt.” In
contrast, civil proceedings demand a significantly lower standard of proof,
as it suffices for the claim to be established through preponderance of evi-
dence?® (Fernandez, 2005).

3 For more information on evidence, refer to the following sources: Dennis, I.
H. (2020). The Law of Evidence. 2nd ed., Sweet & Maxwell, pp. 392 onward;
Bojczuk, W. (1993). Evidence textbook. sth ed., HLT Publications, pp. 72
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Concerning the criminal standard—beyond that of beyond a reaso-
nable doubt—when delivering a verdict, modern law is gradually accepting
lower standards of proof for other punitive decisions. These lower standards
can serve as a foundation for reinforcing the conviction standard. Examples
include the base standards for imposing pre-trial detention and formulating
charges and accusations, among other decisions that may be made indivi-
dually (Camargo, 2012). In this regard, standards that are considered mo-
derate or minimum are also recognized, which differ from the maximum
standard required for a guilty verdict. This approach ensures thoughtful and
reasoned justice through optimized decision-making patterns and control
against arbitrary discretion.

These emerging standards can be identified through terms such as re-
asonable grounds, reasonable inference of perpetration and participation,
and probability of the existence of the crime and perpetration (Londofio,
2019). Other standards may also gradually emerge or be specified under di-
fferent contexts during investigative and trial activities. This classification,
which is outlined in the local Criminal Procedure Code (CPC) or in some in-
ternational codes, is based on an increasing degree of knowledge necessary
to decide on investigative actions, charges, or accusations.

Structure of the standard

In general, a standard of proof requires, beyond the conceptual le-
vel, structural elements and interpretative and application tools. These must
be cognitive, reflective, and ethical in nature and may be grounded more
in cultural, religious, human, and social concepts than in normative ones.
Applying this structural approach and its ethical foundation to the criminal
field highlights the importance of minimizing the risk of convicting an in-
nocent person or making irrational decisions that infringe on the rights of
individuals facing criminal accusations (Whitman, 2015). While the guilty is

onward; Cooper, S., Murphy, P., & Beaumont, J. (1994). Case and materials
on evidence. 2nd ed., Blackstone Press Limited, pp. 58 onward; and Murphy,
P. (1992). A practical approach to evidence. 4th ed., Blackstone Press Limited,
pp. 104 onward. In Spain, civil courts do not explicitly specify the degree of
proof required in this context. However, they implicitly acknowledge a lower
standard of proof than in criminal proceedings (De Paul Velasco, 1999).
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indeed guilty, the concern is how much guilt can be inferred when there is
no way to conclusively prove, through the evidence presented, what happe-
ned with no margins of error.

This reopens the discussion on the technical preference that should
guide investigation and judgment in each case: whether decision-makers
should focus solely on the objectives of procedural law or the aims of the
process*, or whether they should democratically prioritize the goals of evi-
dence to determine the truth by probability. This consideration aligns with
contemporary constitutionalism, which emphasizes systematization and va-
lues as protective aspirations aimed at reducing the risk of convicting the
innocent and ensuring fair decisions, rather than adhering to strict legal stan-
dards based on prescriptive or static law. For these reasons, the standard for
criminal matters is essential throughout the entire process and should be
more stringent than that applied in civil matters, which rely on the prepon-
derance of evidence (Fernandez, 2005).

Effects of the absence of a unified standard of proof

In the absence of an established standard of proof grounded in jus-
tice, the likelihood of relying on strictly personal judgments and interpre-
tations of evidence increases. This can result in decisions being influenced
by chance in both factual and legal resolutions. What is deemed acceptable
or unacceptable in a context lacking unified criteria can vary according to
the interests of the parties and the cultural background of the society. Con-
sequently, what seems plausible may be mistaken for what is proven true.

We believe that this scenario does not contribute to rational deci-
sion-making at the desired optimal levels. The absence of standards, as well
as the lack of methodological development and operational expertise, can
lead to a regression in justice. This signifies a shift back in time toward con-
ditions that undermine constitutional principles and compromise previous
advancements in the field. It takes us back to a form of justice reminiscent
of the dark ages of civilization and law.

Standards, whether normative or not, are essential for providing deci-
sion-makers with objective and reliable tools, particularly when faced with

4 In the context of this study, the goals of procedural law focus on resolving conflict through formal
justice, while the aims of the process center on uncovering the truth.
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complexity and doubt. Whether something is true or what occurred, whether
a judge makes autonomous decisions or follows objective rules, how to un-
derstand and manage the existence of truth and probability, how rationality
prevails when choosing among different alternatives, and what is indeed
rational are central questions to the judicial process and demand a definitive
answer. This answer, nonetheless, cannot be just any answer at any time; it
must satisfy the need for timeliness and fairness in decision-making.

Precisely, the aim of rational decision-making aligns with the need
for unifying standards. This is achieved, however, through interpretative
and adaptive criteria tailored to each individual case; otherwise, we risk
reverting to excessive formalism.

In each instance of legally relevant events, evidentiary information
can satisfy the desire for knowledge to a certain extent, which in turn allows
for the construction of numerous hypotheses. However, the challenge lies in
resolving discussions or conflicts of interest using stable arguments that can
be upheld in higher functional control cycles. Figure 1 illustrates the impact
of knowledge percentages.

Level of knowledge

60%-30% VX
Evidence 70 % I FX Hypothesis probability
40 %

Figure 1. Representation of evidence with knowledge percentages
and its implications for hypotheses (VX indicates weak inference,
while FX indicates strong inference).

Source: Reference images taken from a lecture by Michele
Taruffo in the master’s program in Contemporary Procedural
Law at Universidad de Medellin, Cohort 19, April 15-17, 2015.

Unquestionably, judges must make decisions even in the presence of
doubt, which depends on the strength of the indicative facts and the inferen-
tial results identified as either logically strong or weak. As a consequence,
possible inferences may vary in cognitive strength, and judges must choo-
se the most reasonable (rationally credible or justifiable), consistent, and
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coherent inference to resolve the legal conflict at hand. This aligns with
Haack’s (2013) concept of epistemological probabilities.

In this context, the most reasonable resolution must be based on im-
plications of probability, certainty, human judgment, and legal stability.
Therefore, any decision accompanied by a low probability of occurrence of
legally relevant facts and lacking support from the corresponding standard
of proof may be deemed irrational.

In the analysis and decision-making process, judges must choose the
hypothesis most strongly supported by evidence while also finely integra-
ting it with the standard of each specific context. This requires operating
within the brightest circle of light in relation to the truth (Figure 2).

TARUFFO’S® APPROACH TO THE STANDARD OF PROOF

According to Taruffo (2008), the standard of proof is a key proce-
dural institution that plays a crucial role in the legal process, particularly
in the decision-making stage. He sees the standard as a threshold desig-
ned to increase objectivity as a result of legislative evolution influenced by
constitutionalization and the development of procedural and jurisprudential
doctrine. Judges must navigate this standard to reach a decision when they
have already qualitatively assessed information following contemporary
assessment systems, which differ from the rules for assessing evidence or
reasonable conviction.

Although the author primarily focuses on civil proceedings and con-
sequently discusses the burden of proof known as more probable than not

5 Michele Taruffo (1943—-2020) was a jurist and epistemologist born in Vigevano, Pavia, in the
Lombardy region of Italy. He dedicated his life to studying comparative procedural law and
civil procedural law. He worked as a professor and researcher at the Universita degli Studi di
Pavia for many years. Taruffo was also a visiting professor at various universities across Europe,
the United States, and Latin America, including the Pontificia Universidad Catélica de Chile, the
Universidad Nacional Auténoma de México, and the Universidad de Medellin. His extensive
scientific contributions made him a leading authority in procedural science, offering a modern
perspective within the classical tradition of Italian proceduralists like Francesco Carnelutti and Piero
Calamandrei. These figures have been highly influential in Spain and Latin America, where their
works are highly regarded by academics and legal professionals, particularly judges. Taruffo also
served as an honorary professor in a PhD program at the Universidad de Medellin. Any procedural
law expert should consider his studies as essential references in the context of contemporary
procedural law. Some of his works have been translated into Spanish, English, and Portuguese, such
as La prova dei fatti giuridici, La semplice verita, and Sui confini. Scritti sulla giustizia civile.
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X!
\2:§ Rule of prevalence: All three are logical and confirmed hypotheses.

VX3

Figure 2. Alternative hypotheses for judicial decisions
(VX indicates possible inference).

Source: Reference images taken from a lecture by
Michele Taruffo in the master’s program in Contemporary Procedural
Law at Universidad de Medellin, Cohort 19, April 15-17, 2015.

or preponderance of evidence (Taruffo, 2005b), which he views as essential
in analyzing the truth in legal proceedings, he also acknowledges that this
standard originates from criminal proceedings. In the criminal context, it
is known as the BARD standard, which, for him, requires a higher level of
probability for rational decision-making. This is in contrast to the less strin-
gent standard in civil proceedings, likely due to the difference in procedural
systems on each side.

Taruffo thoughtfully notes that legislators strive to equip judges with
concrete, albeit general, criteria for evaluating and making procedural de-
cisions. He bases this assertion on the various factual aspects that influence
litigation or disputes between parties.

Regarding the institutional and legal provisions of the BARD stan-
dard, the author does not delve into subclassifications or the existence of
minimum, moderate, or other levels of standards, such as weak or strong.
Nevertheless, his recognition and debate of maximum or stricter standards,
especially in comparison to positions like Larry Laudan’s, does not preclude
the acceptance of other standards inherent to criminal proceedings, which
are already regulated in the Colombian criminal procedural legislation (Ta-
ruffo, 2005b).
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CONSTITUTIONAL CRITERIA FOR IMPOSING PRE-TRIAL DETEN-
TION BASED ON THE STANDARDS OF PROOF

Pre-trial detention does not represent the precautionary application of
an abstract transfer (with no legal personality) from the current accusatory
criminal procedural system to the constitutional system. Rather, the identity
and protection of liberty are intrinsically matters of universal human rights
and a fundamental right subject to enhanced constitutional protection. The-
refore, the main source of control originates in and is continuously optimi-
zed based on the constitutional principles of humanization.

In this regard, the Inter-American Court of Human Rights®, the Cons-
titutional Court of Colombia’, and the Supreme Court of Justice of Colom-
bia® all emphatically agree that preventive detention should not be treated as
anticipated punishment but as a non-punitive precautionary measure. Given
the fundamental nature of the right to liberty, any precautionary measure (in-
cluding those that restrict or deprive liberty) must be approached with care
during the procedural resolution of the request for the measure. It should
not be considered an early imposition of a sentence (Jaramillo, 2023), as the
purposes of sentencing differ significantly from those of pre-trial detention
measures. These latter are part of the range of precautionary actions desig-
ned to protect the effectiveness of the judicial process (Benavente, 2011).

Importantly, a detention measure requires material or physical evi-
dence from which the existence of the act and the alleged responsibility of
the defendant or accused can logically be inferred (Law 906 of 2004, Article
308). Additionally, a strict constitutional balancing test must be carried out
concerning the right in question. In contrast, a conviction requires evidence
with a much higher level of probability of criminal responsibility (Law 906
of 2004, Article 372).

6 Inter-American Court of Human Rights. Case of Acosta Calderén. Judgment of June 24, 2005.
Series C, No. 129, Legal basis 75.

7 Constitutional Court of Colombia, Judgment C-695 of 2013. Justice in charge: Nilson Pinilla
Pinilla.

8 Supreme Court of Justice of Colombia. Interlocutory order AP7109-2016. Case No. 46148, dated
October 12, 2016. Justice in charge: Patricia Salazar Cuéllar.
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Opting for a conviction entails undertaking the commitment of a
probability judgment with high evidentiary requirements and balancing it
against a higher standard, namely, beyond all reasonable doubt (Law 906
of 2004, Article 381). The presumption of innocence is considered a rule of
judgment (Fernandez, 2005; Sanchis, 2007). This highlights the high eviden-
tiary standard to shift the balance towards responsibility, despite the rein-
forced protection of the attribute of innocence and favorable doubt in the
constitutional spectrum.

Regarding preventive measures, Méndez (2002) explains that judicial
officers must justify and evaluate each case individually, considering all
aspects of the accused’s involvement in the process to determine whether,
for example, the accused will appear at trial. He also analyzes Articles 308
to 312 of the Colombian CPC, which have constitutional standing, regarding
the imposition of detention measures based on necessity, appropriateness,
proportionality, and reasonableness.

For consistency with constitutional principles, pre-trial detention
should not serve punitive purposes; instead, it should have procedural goals.
This measure ensures the preservation of important evidence for uncovering
the truth and securing the accused’s appearance in court while also protec-
ting the victim (goals that sometimes overlap). It should not be applied as
punishment. In criminal proceedings and their interpretive methods, the ge-
neral rule prioritizes the right to liberty and limits its restriction only to ex-
traordinary circumstances due to supranational mandate, in accordance with
the principle of minimal criminal law. Therefore, there must be a synergy
between the evaluated data, which inform a subject’s objective factual rela-
tionship with specific normative circumstances justifying a detention mea-
sure, and their level of interaction with the standard of reasonable inference
as a subjective point of fairness in decision-making.

Pava (2009) notes that, in criminal proceedings, some jurisdictional
acts may designate criminal responsibility or even impose precautionary
measures on assets as a result of investigative actions, which can lead to the
restriction of some fundamental rights and impair the presumption of inno-
cence. Their purpose is to collect material evidence with evidentiary value.
Additionally, there are verification acts also subject to the justice obliga-
tions required of a judge. Their impact on the presumption of innocence
may be potential, seeking to determine whether the presumption should be
reaffirmed or provisionally affected based on cognitive means supporting
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the evidentiary standard of founded reasons or reasonable inference of per-
petration or participation (Pava, 2009).

Reasoning about the imposition of pre-trial detention is a matter of
great judicial importance. Focusing solely on the gravity of the offense, the
accused’s dangerousness, and prevention is not enough. The evidentiary
findings supporting a detention measure must meet other crucial standards
of evaluation and conviction. This begins with a protective presumption
against imposing the measure, with strict adherence to constitutional reaso-
nableness and proportionality, while considering the broad scope of consti-
tutional principles. As Foucault (1996) rightly points out, it “is not a question
of content, but rather a form of knowledge which is at the intersection of a
type of power and a certain number of contents of knowledge™ (p. 341).

In its landmark Judgment C-774 of 2001, the Constitutional Court of
Colombia elevated the right to liberty to a protected status within the block
of constitutionality'®, with a broad spectrum between legality and consti-
tutionality. The Court presented a detention measure as a delicate issue,
considering the bounds of the presumption of innocence. It recognized that
the right to personal liberty, although acknowledged as a fundamental and
structural element of the rule of law, is not absolute or unlimited within
the legal system (Constitutional Court of Colombia, 2001). Despite this, the
court reaffirmed the importance of reasonableness and proportionality to
avoid general and arbitrary stances when imposing pre-trial detention.

9 “The inquiry is precisely a political form, a form of management and exercising power which—
through the judicial institution—has become a way in Western culture of authenticating truth,
acquiring things which will be true, and transmitting those things. The inquiry is a form of power-
knowledge. It is the analysis of these forms which must lead us to the strictest analysis of the
relationships between the conflicts of knowledge and their politico-economic determination”
(Foucault, 1996, p. 341).

10 The International Covenant on Civil and Political Rights establishes that the preventive detention
of individuals awaiting trial shall not be the general rule but rather an exception. Moreover, their
release may be conditional on legal procedures designed to ensure the accused’s appearance at
trial, among other considerations (International Covenant on Civil and Political Rights, December
16, 1966, Art. 9). Similarly, the American Convention on Human Rights supports this approach,
stating in Article 7(5) that “any person detained shall be brought promptly before a judge or other
officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable
time or to be released without prejudice to the continuation of the proceedings. His release may be
subject to guarantees to assure his appearance for trial” (American Convention on Human Rights,
November 22, 1969, Art. 7).
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The reason for the foregoing is that the principle of the presumption
of innocence is established as a right in the Colombian Constitution. This
fundamental right cannot be overlooked; it states that every person is pre-
sumed innocent until proven guilty in a court of law, as specified in Article
29 of the Constitution and Article 7 of the CPC. Thus, it serves as a rule of
judgment in criminal matters, as noted by Ferndndez (2005). According to
this author, the presumption of innocence also acts as a decision-making
tool in situations where the judge has not attained enough certainty to issue
a verdict, either for acquittal or conviction—that is, in cases involving irre-
solvable doubt. In this sense, the presumption of innocence constitutes the
legal rule to avoid non liquet (Fernandez, 2005).

To supplement this, Bustamante and Palomo (2018) adopt the idea
that the presumption of innocence as a rule of judgment'' is linked to the
interpretation of the evidentiary presumption of innocence. This raises the
question of whether the presumption of innocence is part of the application
of the evidentiary rule'? or if it comes into play at a later stage. It is possible
to argue that while both scenarios significantly impact the evidentiary aspect
of the decision-making process, their underlying principles and timing of
application differ.

On the one hand, the presumption of innocence as an evidentiary rule
requires the existence of evidence with all necessary safeguards so that its
absence compels the jurisdictional body to issue an acquittal. On the other
hand, although the outcome is the same (declaration of innocence of the ac-
cused), its function as a rule of judgment plays a crucial role at a later stage.
Specifically, this occurs when the evaluation of evidence conducted with
all necessary safeguards (overcoming the presumption of innocence as an
evidentiary rule) yields an inconclusive result, preventing the judicial body
from ruling according to it. In such cases, doubts arising from insufficient
evidence must be resolved in favor of the accused through the application of
the presumption of innocence.

11 Inthis study, the rule of judgment refers to the standards for evaluating the facts of a case, whether
at an intermediate or final stage, from the perspective of knowledge and conviction. This approach
limits the judge’s unjustified discretion.

12 The evidentiary rule is understood as the legal guideline to be followed in the collection and
evaluation of evidence based on its type and overall impact.
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THE MINIMUM STANDARD OF PROOF FOR REASONABLE INFE-
RENCE OF PERPETRATION OR PARTICIPATION AND PRE-TRIAL
DETENTION

From a historical and evolutionary hermeneutic perspective, Law 906
of 2004 (Criminal Procedure Code) in Colombia serves as the legislative
framework that establishes the standard of proof for investigative acts, trials,
judicial decisions, and proceedings free from the excessive formalism typi-
cal of traditional legal systems. This shift is particularly important when
decisions carry the risk of infringing on rights and legal guarantees due to
cognitive uncertainty and irrational subjectivism, especially in cases invol-
ving the fundamental right to liberty.

The right to liberty, due to its significance in the context of human
dignity, holds the status of a fundamental right with reinforced protection.
This protection is not only guaranteed through constitutional law but also
through international and global human rights laws. In this context of liber-
ty, pre-trial detention measures are legal institutions in the criminal justice
system that should be used only in exceptional cases. This is based on the
primacy of the principle of the presumption of liberty, implying that a com-
petent judge should always prioritize considering liberty as the foremost
factor in interpretation and judgment, with fundamental support as if the
judge were strictly constitutional; hence, the importance and necessary im-
plementation of the standard of reasonable inference of perpetration or par-
ticipation, as outlined in the Colombian CPC (Law 906 of 2004, art. 308)'.
This standard emphasizes the importance of ensuring judicial security rather
than controlling decisions that precede or occur during earlier trial phases.

This approach reinforces the emergence and consolidation of other
decision-making patterns or thresholds, which we may refer to as prelimi-
nary, minimum, or moderate standards, beyond the maximum or final stan-
dard that supports judgments, particularly in criminal convictions. In this
regard, Ferrer (2007a) advocates for the potential existence of these stan-
dards, which differ from the well-known BARD standard. Similarly, when

13 The Gaceta No. 339 dated February 23, 2003, concerning the rationale of the CPC, does not
provide clear guidance on how to apply or structure the concept of reasonable inference. Instead,
it emphasizes that, beyond demonstrating a reasonable inference of perpetration or participation
with evidence, it is crucial to justify the strict necessity of imposing a detention measure.
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discussing the relative nature of the sufficiency of evidence for decision-ma-
king in judicial proceedings in relation to the standards of proof, De Vecchi
and Cumiz (2019) state that possible standards may vary significantly from
one context to another.

When considering the standard of proof related to the possibility of
imposing any of the preventive measures provided for in the criminal pro-
cess, it is clear that judges must identify the assumptions they need to use to
assess the available information against the required standard for making a
decision. This, in turn, involves the need to establish reasonable conviction
and construct a sufficient argument, which may vary depending on whether
a detention measure, such as imprisonment or home arrest, is imposed.

Such assumptions revolve around both objective and subjective con-
siderations. On the objective side, for instance, the decision must take into
account the severity of the crime, including those assigned to specialized
circuit criminal judges or cases investigated ex officio where the penalty set
by the legislator is four years or more. This also includes considering the
thresholds for crimes against copyright, as well as the accused’s conditions,
such as the risk of obstructing justice, the accused’s potential danger to the
victim and society, and the risk of non-appearance. On the subjective side,
regarding the potential perpetrator or participant, the standard specifically
set as a threshold by the Colombian legislator is termed reasonable inferen-
ce of perpetration or participation, which, in this study, is referred to as the
minimum or preliminary standard of proof.

The minimum standard of proof encompasses criteria such as post-eva-
luation reasoning, which first involves evaluating the cognitive means of the
investigation process and then transitioning to considering whether the level
of inference satisfies the demands of justice. This assessment is based on the
alignment between the individual identified as a potential perpetrator or par-
ticipant in the crime under investigation and the reasonableness of treating
them as such, given the sufficiency of the evidence. This reasoning forms
the core aspect of belief and acceptance of the inferential outcome deemed
reasonable by the judge with guarantee supervisory powers. It follows a se-
quence of conditional logic, meaning that there must be a valid relationship
between the inductive antecedent and result in the procedure of determining
the probability of reasonable perpetration or participation.

| REVISTA Ratio Juris Vol. 19 N.° 38 « UNAULA | ISSN 1794-663 - ISSNe: 2619-4066 | por: 10.24142/raju 209



Juan Camilo Yepes Yarce, Luis Orlando Toro Garzén

In addition to these assumptions, during the preliminary hearing on
the imposition of detention measures', the judge with guarantee supervisory
powers must weigh and balance the principles of necessity, appropriateness,
proportionality, and reasonableness of the measure taking into account all
constitutional and conventional mandates. This involves a favorable inter-
pretation of all sources of constitutional law' and achieving a balance be-
tween human and social considerations.

Thus, arguments concerning these objective and subjective assump-
tions, as well as the technique of weighing constitutional and conventio-
nal mandates, must adhere to the principles of affirming liberty, logic, and
sufficient reason. This should emphasize greater consistency and rigor in
analyzing all determining factors, particularly when a detention measure
leads to incarceration, as in the case of a stronger minimum or preliminary
standard of reasonable inference of perpetration.

Importantly, compliance with the standard of reasonable inference
of perpetration or participation is circumstantial. Due to the principle of
procedural progressiveness and the dynamics of evidence, this reasonable
inference may weaken over time. Consequently, revoking a pre-trial deten-
tion measure in ordinary jurisdiction or through constitutional actions such
as habeas corpus is entirely feasible.

CONCLUSIONS

Figure 3 presents the conclusions of the cycle of assumptions neces-
sary for the legal validity and stability of a pre-trial detention measure.

Figure 3 clearly demonstrates the importance of meeting the formal
assumptions of the indictment to proceed with requesting pre-trial detention.
Additionally, within the framework of such measure, there must be an ob-
jective assessment of the risk of obstruction of justice, danger to the victim
or society, and non-appearance. It is also essential to determine whether the
charged offense fits within a crime carrying a minimum prison sentence of
four years.

14 The term is technically inaccurate and should be revised to “preliminary hearing for requesting and
deciding on detention measures.”

15  Article 230 of the Colombian Constitution and Judgment C-284 of 2015 on the open-ended nature
of legal sources.
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Precautionary measures in the criminal field

(I) Indictment (IT) Pre-trial detention
measure
Sufficient
evidence
Standard ————— Ev1den.t1ary Imprisonment En domicilio
basis
Gravity of —
Obstruction Gravity — the crime L gy fficient
of justice of the evidence
crime
Potential danger to the
victim and society + Standard — - Standard —
—Sufficient
Non-appearance — | evidence
Constitutional- Constitutional-
conventional conventional
analysis analysis

Figure 3. Objective and subjective assumptions for pre-trial detention.

Source: Own work.

In addition, following from the above, it is crucial to support, with
a structured set of criteria, the alignment of the evidentiary outcome with
the minimum standard of proof for a reasonable inference of perpetration
or participation. This standard is particularly stricter when the restriction
of liberty occurs in a prison setting. Moreover, the measure must undergo
constitutional and conventional analysis to respect the human dignity of the
perpetrator or participant in the crime, as shown in Figure 4.
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Procedural sequence for imposing
a pre-trial detention measure

Legal grounds for Objective evidentiary Sf;zgz:ﬁ;?; Constitutional
indi rounds for pre-trial .
JXffCE??rgf + | Seention (Aprt 308, |+ | sufficiency with the -conventional
the‘CPC) 313. and 31 4 of ’ preliminary standard + analysis
the CPC)

Si se cumplen estas exigencias procesales y probatorias,
la medida privativa de la libertad seria racional

Figure 4. Identification of criteria for and against assessing reasonableness of
perpetration or participation concerning pre-trial detention and the structure of
the constitutional analysis for the imposition of such measure.

Source: Own work.

As illustrated in Figure 4, failure to comply with any of the objecti-
ve or subjective assumptions outlined in the cycles would indicate that the
appropriate constitutional and rational course of action is the protection of
liberty, even over the prosecution’s or victim’s request for its restriction. It
is also clear from the figure that the decision of the judge with guarantee
supervisory powers to choose the restriction of liberty for the accused is a
complex matter that requires constructing arguments, logical-legal reaso-
ning, and providing sufficient justification to achieve jurisdictional functio-
nality, social legitimacy, and, above all, legal certainty.
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